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OF THE DISTRICT OF COLUMBIA. 

October Term, 1915 . 


No. 2864. 


SUPREME COUNCIL OF THE ROYAL ARCANUM 

VS. 

SUE B. BEHREND. 


Brief on Behalf of Appellant on Re- 

Argument. 


The Contract Under Consideration. 

The question to be re-argued is as follows: 

“Had the beneficiary of the certificate a vested 
interest in the same that could not be divested 
by the issue of a substitute certificate without 
the surrender of the original, and without the 
consent of the beneficiary named in the original 
certificate?” 


The determination of that question clearly depends 
upon the contract made between the member and the 
society. There were no contractual rights between the 
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beneficiary and the corporation of the Royal Arcanum. 

The form of application for membership is set forth 
upon page 151 of the Code of Laws, annexed to the record, 
and the designation of the benefit making the same 
payable, as applicable to the instant case, provided that 
the same should be payable to Sue B. Behrend, “subject 
to such future disposal of the benefit as I may hereafter 
direct , in compliance with the laws of the Order." In the 
benefit certificate issued upon such application it was 
provided that payment of the benefit should be made 
to the said Sue B. Behrend, “provided also that this 
certificate shall not have been surrendered by said mem¬ 
ber and another certificate issued at his request, in 
accordance with the laws of this Order” (Rec., p. 5). 

The by-laws provide for a constructive surrender of 
the certificate when physical delivery can not be made 
by reason of the fact that the former or original certificate 
is lost or beyond the member’s control. The record 
in this case conclusively shows that Samuel K. Behrend, 
the member, did comply with all by-law provisions; that 
he did surrender the original certificate and requested 
the issuance of a new one, as provided by and “in 
accordance with the laws of this Order " 

To say, therefore, that the appointee named in said 
certificate had a vested interest in the same, and that 
she could not be divested of it by the issuance of a sub¬ 
stitute certificate without the surrender of the original 
and without her consent, would be to disregard entirely 
the vested contract rights of the member. We challenge 
the citation of a single authority denying a member the 
right to substitute a new beneficiary under such cir¬ 
cumstances. 

It is well settled that where a member of a fraternal 
benefit society has complied upon his part with all by¬ 
law requirements to effectuate a change of beneficiary, 
that such change becomes completed, notwithstanding a 





new certificate may not be issued or delivered to the new 
beneficiary. 

Briarly vs. Equit. A. Union , 170 Mass., 218. 
Grand Lodge, etc. vs. Koohler, 106 Mich., 121. 

Jorxj vs. Sup. Cl., 105 Cal., 20. 

Smith vs. Loco. Engineers, 76 S. E., 44. 
Henderson vs. Mod. Woodmen of Am., 146 S. W. 
102 . 

Vaughan's Adm. vs. Mod. Brotherhood of A., 149 
S. W., 937. 

Supreme Court I. 0. F. vs. Frise, 150 N. W., 110. 
McIntyre vs. Mod. Woodmen of A., 200 Fed., 1. 

II. 

A Beneficiary has No Vested Interest in a Fraternal 
Benefit Certificate During the Lifetime of the 
Member. 

A beneficiary in a certificate of a fraternal benefit 
society possesses a mere naked expectancy, subject to 
revocation at the w ill of the member at any time, with no 
vested interest during the lifetime of the member. There 
is no principle better established or more universally 
recognized by the courts of all the states than the fore¬ 
going doctrine. 

The rule is w r ell stated by that standard author, Mr. 
Bacon, in his work on Benefit Societies and Life In¬ 
surance (3d ed.), Sec. 289, as follows: 

“The member of a beneficiary organization, on 
the other hand, as we have seen, has no property 
interest in the benefit, but only the naked power 
of designating some one to receive it. This 
designated recipient also has no property, nor 
vested rights, in the benefit, because his interest 
is contingent and uncertain, the power of the 
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member to revoke the appointment and sub¬ 
stitute a new beneficiary being specially reserved 
by the laws of the society, which laws enter into 
and form a part of the contract.” 

The New r York Court of Appeals, in Sabin vs. Phinney, 
134 N. Y., at page 428, uses apt language declaratory of 
the foregoing rule, as follows: 

“The relation which existed between Sabin and 
the society subjected him to certain burdens and 
entitled him to certain benefits during the con¬ 
tinuance of his membership, and if he died while 
in good standing in the order his appointee became 
entitled to a certain sum. This relation could be 
terminated at any time at the will of the member, 
and the appointee was changeable from time to 
time as he might elect. If we chose to term this 
relation a contract and it was established by 
agreement, the contract gave the right of change 
of the beneficiary with or without reason. Any 
person who became an appointee in such a cer¬ 
tificate took the position subject to the absolute 
right of the member to substitute a new one at 
any moment. The rights acquired by the mem¬ 
ber by virtue of this relation did not amount to 
a chose in action. He had no interest in the 
society that was assignable or transferable until 
some right of action had accrued. The appointee 
had no vested interest in the sum which might 
in a contingency become payable on the death 
of the member.” 

Likewise, it was said by the Supreme Court of Cali¬ 
fornia in Supreme Court , etc., vs. Gehrenbach, 124 Cal., 
43: 

“The beneficiary named in the certificate has 
no interest or property therein that her heirs 
could succeed to. Her interest was a mere ex¬ 
pectancy of an incompleted gift. It was revocable 
at the will of the insured, and could not ripen 
into a right until his death.” 
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To the same effect is Golden Star Fraternity vs. Martin , 

o9 N. J. L., 207, wherein the Court of Errors and Appeals 
of New Jersey, said: 

“By the terms of such contracts (those of benefit 
societies) the beneficiary may be changed by the 
mere will of the member, arid without the bene¬ 
ficiary’s consent. In such case the right of the 
beneficiary is not property but a mere expectancy, 
dependent on the will of the member to whom 
the certificate is issued. For this reason the 
beneficiary’s interest in the certificate and con¬ 
tract evidenced thereby differs totally from the 
interest of a beneficiary named in an ordinary 
life insurance policy, containing no provision for 
the designation of a new beneficiary. The cases, 

so far as I can discover, are agreed upon this 
doctrine.” 

The late Mr. Justice Brown, of the Supreme Court, 
while he was district judge of the Eastern District of 
Michigan, said in the opinion in Supreme Conclave , 
Royal Adelphia vs. Cappella, 41 Fed. Rep., 1, 3: 

1 his is one of a class of cases which have be¬ 
come quite common within the past 25 years, 
arising out of an inexpensive method of insurance,' 
by which persons in moderate circumstances may,' 
b\ the payment of a small monthly assessment, 
secure a provision for themselves or their families 
in case of sickness, accident, or death. Much of 
the law applicable to ordinary cases of life insur¬ 
ance is equally applicable here. In a few partic¬ 
ulars, however, it seems to be somewhat less 
favorable to the person for whose benefit the 
policy is taken out. For instance, in the case of 
an ordinary policy, the right of the person for 
whose benefit a policy is issued can not be de¬ 
feated by the separate or joint acts of the assured 
and the company, without the consent of the 
beneficiary, while it is entirely well settled in 
cases of this description the beneficiary has no 
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vested interest in the benefit certificate until the 
death of the insured member. Up to this time 
he may change his designation of beneficiary at 
will, against the consent of such beneficiary, even 
though the latter may have advanced the money 
to pay the assessments upon the certificate. 

The same has been decided by this court in Berkley vs. 
Harper , 3 App. D. C., 308. 

Like citations could be multiplied without number, 
but we call attention only to the following: 

Masonic Mut. Ben. Assn. vs. Tolies, 70 Conn., 
537. 

Middeke vs. Balder, 198 Ill., 590. 

Carter vs. Carter , 35 Ind. App., 73. 

Wandell vs. Mystic Toilers, 130 la., 639. 

Proctor vs. Order of Golden Star, 89 N. E., 1042. 
Grand Lodge, A. 0. U. W., vs. Frank, 133 Mich., 
232. 

Grand Lodge, A. 0. U. W., vs. McFaden, 111 
S. W., 1172. 

Brown vs. A. 0. U. W., 208 Pa. St., 101. 

We take it to be equally well settled that a contract 
of fraternal beneficiary membership consists of the 
statutes of the state under which the corporation is 
organized, its by-laws, together with the application for, 

and the certificate of membership, which exists between 

% 

the member and the society, which instruments, con¬ 
strued together, measure the rights of the parties. 

Sabin vs. Phinney, 134 N. Y., 423. 

Shipman vs. Protective Home Circle, 174 N. Y.,409. 
Shunck vs. Gegenzeiten, 44 Wis., 375. 

Masonic Ben. Soc. vs. Burkhart, 110 Ind., 192. 
Eastman vs. Provident M. R. A., 62 N. H., 555. 
Van Bibber vs. Van Bibber, 82 Ky., 350. 



This court has twice decided that the by-laws in this 
form of insurance are a part of the contract. In Drum vs. 
Benton , 13 App. D. C., 245, 254, it said, after discussing 
the application for membership: 

That application was accepted by the associa¬ 
tion, and a certificate of membership was issued 
on the 26th of February, 1895; and that, again 
reciting the contract and the full compliance with 
all the initiatory conditions, declared that the 
applicant was thereby constituted a member of 
the association, agreeable to and upon the con¬ 
ditions set forth in the constitution and bv-laws 
of the association. 

We must, therefore, look to the constitution 
and by-laws of the association to ascertain and 
determine upon what terms and conditions the 
party became a member of the association, and 
upon which he was entitled to remain a member, 
with all rights and benefits resulting therefrom’ 
for it is well settled, by many decisions, that in 
su( h a case as the present, the constitution and 
by-laws, and certificate of membership, consti¬ 
tute the contract, and determine the rights of 
members of the association, and that the rights 
thus defined and prescribed are to be enforced 
according to the terms of the contract, and not 
otherwise. 

Again, in Clark vs. Mutual Reserve Fund Life Associa¬ 
tion, 14 App. D. C., 154, 173, this court said: 

The contract here involved is of a mutual 
character, as its title imports, and the plaintiff 
became a member of the association by obtaining 
the certicate of membership, and as such member 
we may suppose that he was entitled to certain 
rights in the administration of the affairs of the 
. corporation. To determine what those rights 
were and are, the constitution or articles of asso¬ 
ciation and the by-laws should have been ex¬ 
hibited as a part of the bill, for they are required 
to be consulted and construed in determining the 
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nature of the contract, and the rights and duties of 
the parties thereto. And though such constitu¬ 
tion and by-laws may not be referred to in the 
certificate of membership, yet they are binding 
upon the members of the association, and con¬ 
stitute a part of the contract of membership. 

The provisions of the by-laws which entered into the 
contract in this case and gave the member an unre¬ 
stricted right to designate a new beneficiary at any time 
are correctly referred to and set forth in the opinion of 
the learned chief justice, and the defendants plea and 
affidavit of defense explicitly set forth full and com¬ 
plete compliance therewith. Under Samuel K. Beh- 
rend’s contract with the society, he had the legal right 
to change his beneficiary at any time without the 
surrender of his original certificate, or consent of the 
person therein named. The Order could not legally deny 
him that right. He was entitled to make such change 
as a matter of strict contract right, and in case of re¬ 
fusal to comply therewith mandamus would have pro¬ 
vided him relief. 


III. 

Distinction Between Corporations Doing a Life Insur¬ 
ance Business, and Those Furnishing Beneficial 
Protection. 

There are three well-recognized, separate, distinct, 
and independent forms of organized effort in furnishing 
indemnity in case of death: 

1. Commercial life insurance companies. 

2. Assessment life insurance companies. 

3. Fraternal benefit societies, or, as called in the 
statutes of some states, fraternal beneficial associations. 

To discuss the character of business transacted by 
the corporations in the first class, would be an un- 
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pardonable encroachment upon the time and patience 
of the court. 

The assessment life insurance 'business is purely com¬ 
mercial in its character, carried on for profit, without 
the lodge system, devoid of all fraternal features, without 
any attempt to furnish aid or assistance to its policy¬ 
holders while in sickness or distress, and is only another 
form of commercial life insurance. 

The old-line legal reserve, or mutual life insurance 
companies, assessment companies, and fraternal benefit 
societies all furnish indemnity in case of death, and 
there all similarity ends. In Massachusetts, the domi¬ 
ciliary state of the Royal Arcanum, assessment insurance 
companies exist under a statute wholly distinct from the 
one creating fraternal beneficiary corporations and the 
same is true in this District. 

Compare, for example: 

Massachusetts Revised Laws, c. 119, “Of Frater¬ 
nal Beneficiary Corporationand c. 120, “Of 
Assessment Insurance.” 

Stocker vs. Boston Mutual Life Assn., 170 Mass 
224. 

Nugent vs. Greenfield Life Association , 172 Mass. 
278. 

D. C. Code, Sec. 653, as amended (37 Stat. L., 16). 

In Bacon on Benefit Societies (3d ed.), Sec. 13, it is 
provided: 

“There are also in this country a number of 
regular corporations, formed for the conduct of 
the business of life insurance on the plan of the 
benefit societies—the collection of frequent per¬ 
iodical assessments as required to meet death 
losses. The business ‘ of these companies is 
regular life insurance conducted upon a new 
theory, for, except in this respect, they do not 
differ from the regular life insurance companies 
with which all are familiar. These organizations 
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are known as assessment companies, or life 
insurance companies doing business on the assess¬ 
ment plan and in some states the business is regu¬ 
lated by statute/’ 

This court, in American Home Life Insurance Com¬ 
pany , etc ., vs. Drake, 30 App. D. C., 263, held that assess¬ 
ment companies were governed by Sec. 653 of the Code, 
and said: 

The arrangement and classification of these 
various companies in the Code, and the langauge 
used concerning each, convince us that Congress 
did not intend to subject assessment companies 
to the provisions of Sec. 650. 

By parity of reasoning, Congress did not intend to 
subject fraternal beneficial associations to the same pro¬ 
visions as apply to ordinary life and to assessment 
companies. 

The business of fraternal beneficiary societies has 
grown to such magnitude and to such gigantic propor¬ 
tions in recent years that the legislatures of the various 
states have enacted complete and comprehensive codes 
defining the business of such companies, and fixing their 
legal status. Such codesexist in the District of Columbia 
and twenty-five different states as follows: 

District of Columbia , Code, Subchapter 12, Secs. 

749-765. 

Arizona , Rev. Stats, Tit. 24, Secs. 3493, 3494. 

(Law 1913, c. 94, Secs. 100, 101.) 

Alabama, General Acts of 1911, pp. 713 ff. Act of 

April 24, 1911, Secs. 23, 23a. 

California, General Laws, c. 49, Act. 440, Secs. 

23, 23a. (Act of May 1, 1911.) 

Colorado , Mills Stats., c. 65, Secs. 3042, 3043. 

(Act of June 2, 1911.) 

Connecticut, Public Acts of 1913, c. 185, Secs. 

33-42. (Act of June 7, 1913.) 




Idaho, Session Laws, 1911, c. 225, Secs. 23, 23a. 

Also Session Laws, 1913, c. 184. 

Louisiana, Act No. 256 of 1912, Sec. 23; Act No. 
287 of 1914, Secs. 1, 3. 

Maryland, Laws 1912, c. 824, Sec. 12a (applying 
only to new societies). 

Massachusetts, St. 1911, c. 628, Secs. 22, 23; St. 
1913, c. 617, Sec. 3. 

Michigan, Public Acts 1913, No. 169, Secs. 23 
23a, 23b. 

Missouri, Laws 1911, p. 293, Act of March 30, 
1911, Secs. 25, 26. 

Montana, Session Laws, 1911, c. 140, Secs. 23 
23a. 

New Hampshire, St. 1913, c. 122, Secs. 23, 23a 
23b. 

New York, L. 1911, c. 198, Sec. 242. 

North Carolina, Public Laws 1913, c. 89, Secs. 
20, 20a, 20b. 

North Dakota, Laws 1913, c. 191, Secs. 23, 23a 
23b. 

Ohio, Laws, 1911, pp. 542-544, Act of May 31st, 
Secs. 23, 23a, 24, Code Secs. 9484, 9485. 

Oregon, General Laws 1911, c. 217, Secs. 23, 23a. 
Rhode Island, Public Laws 1912, c. 803, Sec. 23, 
Public Laws of 1913, c. 958, Sec. 2. 

Tennessee, Acts of 1909, c. 99 (Permissive). 

Texas, Laws of 1913, c. 113, Secs, 23, 23a, 23b, 
23c. 

Utah, Laws of 1911, c. 148, Secs. 23, 23a. 
Washington, Laws of 1911, pp. 290-2, c. 49, Secs. 

228, 229, Code 6059, 228, 229. 

Wisconsin, 1913, c. 251. 

Wyoming, Session Laws 1913, c. 127, Secs. 23, 
23a, 23b. 
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IV. 

Legal Status of the Corporation. 

Whether the statutes of the State of Massachusetts, 
or the insurance code of the District of Columbia be used 
as the yard-stick by which to measure the character of 
the business transacted by the Supreme Council of the 
Royal Arcanum, it conforms to all of the requirements 
of a fraternal benefit society upon the one hand, and a 
fraternal beneficial association upon the other. It now 
is, and has been, doing, as shown by its Constitution 
and Laws, a part of the transcript of the record in this 
case, the kind of busness required of a corporation to 
entitle it to be recognized as having the legal status of 
a fraternal benefit society, or fraternal beneficial associa¬ 
tion, the two terms being used in the statutes of the 
various states interchangeably. 

Under the District Code, Sec. 749, a fraternal beneficial 
association is declared to be a corporation “formed or 
organized and carried on for the sole benefit of its members 
and their beneficiaries, and not for profit, having a lodge 
system, with ritualistic form of work and representative 
form of government, making provision for the payment 
of benefits in case of death.’ 1 

That the Supreme Council of the Royal Arcanum is 
such corporation, is clearly set forth in its plea to the 
amended declaration, as shown on page 9, and affidavit 
of defense, as shown on pages 12, 14, and 15, and the 
Constitution and Laws of the Order, annexed to the 
transcript of record, and stipulated to be considered 
as a part of the record, as appears upon page 21. 

Attention is especially called to the fact that said 
Sec. 749 of the District Code expressly provides that any 
“such association shall be governed by this subchapter and 
shall be exempt from the provisions of the Insurance Laws 
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of the United States relating to the District of Columbia , 
and no law hereafter passed shall apply to them u?dess 
they be expressly designated therein .” 

As further emphasizing the intention of Congress that 
subchapter 12, of chapter 18, should furnish the ex¬ 
clusive rule and standard of defining and regulating the 
character and method and management of the business 
conducted by fraternal benefit societies, and that such 
societies or associations should not be controlled by th6 
laws relating to life insurance companies, section 655 of 
subchapter 5 of the District Code, relating to insurance 
companies, provides: 

“Nothing herein contained shall be held to in¬ 
terfere with or abridge the rights of or apply to 
any fraternal beneficial societies, orders or asso¬ 
ciations under the act of Congress, entitled: ‘An 
act regulating fraternal beneficial associations in 
the District of Columbia/ Approved March 3, 
1897, the provisions of which are embodied in 
subchapter twelve of this chapter.” 

And the act amending Sec. 653 of the Code (37 Stat. 
L., 16) has this proviso: 

Provided , however, that nothing contained herein 
shall interfere with or abridge the rights of any 
fraternal beneficial association licensed to transact 
business under subchapter twelve of chapter 
eighteen of the Code of Law for the District of 
Columbia, or incorporated by special act of Con¬ 
gress. 

As further evidence of the intention of Congress to 
differentiate in regard to these societies, the War Revenue 
Act of June 13, 1898, in placing a tax on life insurance 
policies, provided: 

Provided further that the provisions of this sec¬ 
tion shall not apply to any fraternal, beneficiary 
society, or order, or farmers’ purely local co- 
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operative company or association, or employees’ 
relief associations operated on the lodge system, 
or local cooperative plan, organized and con¬ 
ducted solely by the members thereof for the 
exclusive benefit of its members and not for 
profit. 


V. 

Some Inaccuracies in Appellee’s Brief. 

On pages 4 and 5 of the appellee’s brief, filed upon the 
original argument of this appeal, the objects of the order 
are stated, with comments thereon, as follows: 

“2nd. To give all moral and material aid in 
its power to its members and those dependent 
upon them.” 


Counsel follows this by saying: 

“There is nothing in the constitution and by¬ 
laws which shows that they have endeavored to 
carry out this provision of the charter.” 

( ounsel inadvertently overlooked Sec. 438, which pro¬ 
vides that subordinate councils may pay members’ 
assessments as a loan or gift from their general fund, and 
the form of by-law found on page 163, of Ex. A, making 
it the mandatory duty of a collector to pay assessments 
from the loan fund of a member who may become de¬ 
linquent. 1 hus do we comply with our by-law require¬ 
ment to furnish “material” aid to our members, and we 
endeavor to elevate their moral standards by Sec. 607 
(1), (2), (3), and Sec. 627. Features of this character are 
entirely foreign to assessment insurance companies. 

The third object is “ To educate the members socially, 
morally and intellectually, and to assist the widows and 
orphans of deceased members,” as to which counsel 
says: “There is not a line in the constitution or by-laws 
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showing that any such purpose was being carried on 
by the order at this time. ,, 

Again counsel shows his unfamiliarity with the pro- 
\ isions of Sec. 218, which provides for delivering a lecture, 
or something of a moral, social, interesting nature at 
each meeting of a council; Sec. 605, which provides for 
holding social and fraternal gatherings on Royal Arcanum 
Day, Royal Arcanum Charter Day, and appropriate 
meetings on Royal Arcanum Memorial Night, and also 
the obligation taken by the member as a part of his con¬ 
tract, which will be found on page 156, as follows: 

I will assist a distressed brother, or his family 
when in distress, as far as in my power without 
material injury to myself or family.” 

The fourth object is, “To establish a fund for the re¬ 
lief of distressed and sick members,” and once more 
counsel shows his unfamiliarity by saying, “By reference 
to the constitution and by-laws it will be found that 
there is no fund for the relief of distressed and sick 
members, and there is no provision for them so far as 
the constitution and by-laws are concerned.” 

^ Counsel has apparently overlooked the provisions of 
bee. 244, making it the duty of the relief committee to 
visit sick or disabled members, and to report to the 
Council such pecuniary assistance as may be needed; 
bee. 377, containing requirements for furnishing relief 
and payment of weekly sick benefits to members; Sec. 
382, making each member subject to the order of the 
regent of his council in attending to its sick or disabled 
members, Sec. 632, the imposition of a fine for failure to 
attend sick or disabled members; the by-law provision on 

page 164 of Ex. A, for the payment of weekly sick 
benefits. 

The fifth object is, “To establish a fund for the pay¬ 
ment of disability and old-age benefits,” and as to this 
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counsel makes the unqualified assertion: “There is no 
fund established, or attempted to be established, by the 
appellant for the payment of disability or old-age bene¬ 
fits, and there is nothing in their constitution or by-laws 
dealing with the subject.” He has utterly ignored Sec. 459 
(1), (2) and (3), which create an emergency fund from 
the excess mortuary contributions, and provide that the 
same, with the income thereon, shall be used to pay 
“current mortuary liabilities or permanent disability or 
old-age benefits,” and Secs. 474, 475, and 476, which 
provide how much disability and old-age benefits shall 
be paid. 

We call attention to these considerations, and in view 
of the fact that the question as to whether the business 
transacted by the Royal Arcanum is that of a life 
insurance company upon the assessment plan, is one of 
first impression in the District and elsewhere, we most 
earnestly and urgently request that the court re-examine 
the question as to whether the defendant society is not 
complying in all respects with the laws relating to 
fraternal beneficial associations, and respectfully request 
a reconsideration of the conclusion that the business 
transacted by the Royal Arcanum “is that of life in¬ 
surance on the assessment plan.” The Royal Arcanum 
is transacting its business in forty-one states and prov¬ 
inces, and that its business is other than that pertaining 
strictly to a fraternal benefit society has never before 
been decided or questioned. When we review and analyze 
the insurance codes of the different states, responding 
to the expansion and evolution of the fraternal bene¬ 
ficiary system, we can not fail to be impressed with the 
fact that by legislative enactments the fraternal benefit 
societies have been given a legal status in a class separate 
and distinct by themselves. Indeed, the legal principles 
which should be applied to the solution of the various 
problems which, from time to time, arise in their manage- 
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inent are no more applicable to life insurance companies 
on the assessment plan, and the latter are no more 
applicable to the former than the elements which enter 

into contracts of life insurance are similar to those of 
marine insurance. 


VI. 

The Judgment Below Was Properly Reversed. 

C ounsel for appellee, in his motion for a rehearing has 
called the attention of the court to the inadvertent ’sub¬ 
stitution in its opinion of the amended form of Sec. 057 
of the Code, which was not in force when the certificate 
in suit was issued, and submitted that the original form 
of that section, which provided that the application and 
policy should constitute the whole contract, alone applied, 
i his section is one of the insurance laws of the United 
States relating to the District of Columbia. If the court 
should now hold, as we contend it should, that the Arca¬ 
num complies with the obligatory as distinguished from 
the optional provisions of Section 749 of the Code, and is, 
therefore, a fraternal beneficial association, it follows 
from the further provisions of Sec. 749, that Sec. 657, in 
its original form, is not applicable here. And if, as we 
contend it should, the court adheres to its original opinion 
that the Arcanum is a “mutual association,” and further 
that it does not depart from its decisions in the Drum 
and Clark cases, supra, it must necessarily decide that 
the application and policy do not here constitute the 
whole contract, for the constitution and by-laws also 
form a part of it. 

1 he Royal Arcanum is not here endeavoring to escape 
the responsibility of meeting its contract obligations. It 
has paid once to the beneficiaries of Samuel K. Behrend— 
a son and daughter as designated by him, the indemnity 
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which it promised to pay in the event of his death, and it 
now only seeks to safeguard its mortuary fund from 
being required to make a double payment, and to con¬ 
serve it for its many thousands of beneficiaries who, in 
the future, will become legally entitled thereto. 

In conclusion, it is respectfully submitted that the 
sanity of every human being, in the first instance, is to 
be presumed, and that unless the plaintiff below can 
establish that her husband was non compos mentis at 
the time he applied for a new certificate w r ith substituted 
beneficiaries, she has no right to recover. 

PHILIP WALKER, 

Attorney for Appellant , 

Washington, D. C. 

HOWARD C. WIGGINS, 

Of Counsel , 

Rome, New York. 
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OF THE DISTRICT COLUMBIA 

October Term, 1915. 

_ APR 7-1313 

(J UArK, 

SUPREME COUNCIL OF THE ROYAL ARCANUM 

VS. 

SUE B. BEHREND. 

Appellant’s Additional Authorities, Filed 

With Leave of Court. 

I. 

Original Section 657 of the Code Did Not Affect Fra¬ 
ternal Benefit Certificates. 

The original form of section 057 of the Code (making 
the application and policy the whole contract) was 
enacted as section 6, of the act of January 26, 1887, en¬ 
titled “An act to regulate insurance in the District of 
Columbia” (24Stat. L., 366). It was therefore one of the 
“insurance laws of the United States relating to the 
District of Columbia.” 

We contend that this provision never was intended to 
apply to fraternals, and, if the court holds otherwise, 
then we further contend that it was, in effect, repealed 
as to fraternal beneficial associations by section 18 of 
the act of March 3, 1897, entitled “An act regulating 
fraternal beneficial associations in the District of Co- 
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lumbia” (29 Stat. L., 630). This act, in its codified form, 
now constitutes sections 749-765 of the Code. Section 18 
is as follows: 

“Sec. 18. That all acts and parts of acts 
inconsistent with the provisions of this act are 
hereby repealed.” 

The inconsistency arises from the fact that the first 
section of the above-mentioned act of 1897, after de¬ 
fining fraternal beneficial associations (with which defi¬ 
nition the affidavit of defense shows that the Roval 
Arcanum fully complies), provides as follows: 

(2) Such associations shall be governed by this 
act, and shall be exempt from the provisions of 
the insurance laws of the United States relating 
to the District of Columbia, and no law hereafter 
passed shall apply to them unless they be expressly 
designated therein. 

II. 

The Beneficiary is Bound by the By-Laws Equally 

With the Member. 

It is not disputable that the corporation was 
exclusively of a fraternal and beneficiary charac¬ 
ter and that all the rights of the complainant 
concerning the assessment to be paid to provide 
for the widows’ and orphans’ benefit fund had 
their source in the constitution and by-laws 

and therefore their validitv could be alone as- 

%/ 

certained by a consideration of the constitution 
and by-laws. This being true, it necessarily fol¬ 
lows that resort to the constitution and bv-laws 
was essential unless it can be said that the rights 
in controversy were to be fixed by disregarding 
the source from which they arose and by putting 
out of view the only considerations by which 
their scope could be ascertained. 

Supreme Council of the Royal Arcanum vs. 
Green, 237 U. S., 531, 541. 
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By the same reasoning all the rights of the beneficiary 
had their source in the same constitution and by-laws. 

> ee also quotation from Drum vs. Benton, 13 App. 

24 °- 254 - on P-ige 7 of appellant’s brief on re¬ 
argument. This ivas a suit by a beneficiary.' 

By stipulation between counsel (Rec., p. 21), the laws 

f ,, Royal Arcanum were made a part of the record 
or all purposes, and are inserted in full at the end 

ereof. Hie certificate sued upon shows that it was 
issued to the member “upon the condition that the 
statements made by him in his application for mem¬ 
bership in said council (Oriental) ... be made a 
part of this contract.” Section 273, of the Arcanum 
aws (p. o3, Exhibit A), provides: “Each applicant 
for membership m the Order must sign the application 
or he may sign a preliminary request, for admission to 
membership, each of which shall be prescribed by the 
Supreme Council; state the date of his birth, his age 
occupation, and residence, and the name, residence and 
relationship or dependence of his proposed beneficiary.” 

1 he form of application is given on page 151 of Exhibit A 
and states: “I direct that, in case of my decease, all 
benefit to which I may be entitled from the Royal 
Arcanum, shall be paid to . . . subject to such 
uture disposal of the benefit as I may hereafter direct, 
m compliance with the laws of the Order.” And fur¬ 
ther: [ agree for myself, my beneficiaries, heirs, and 
all such other persons (i. e ., persons claiming under 
benefit certificate) . . . that I and they shall con- 

lorm to and abide by the Constitutions, Laws, Rules 
and L sages of the said Council and Order now in force, 
or which may hereafter be adopted by the same.” The 
certificate provided for its payment “provided this 
certificate shall have not been surrendered by said 
member and another certificate issued at his request, in 

accordance with the laws of this Order.” 
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These were the terms upon which the appellant en¬ 
tered into this contract, that the beneficiary might be 
changed at the will of the member, provided that, in 
making such change, the member complied with the laws 
of the Order. And upon these terms the member accepted 
the contract in writing (Rec., p. 5). 

TII. 

The Method of Change May Not be Attacked by the 

Original Beneficiary. 

It is generally held that the regulations con¬ 
cerning the method of changing beneficiaries are 
prescribed for the protection of the society, and 
that if the society has by waiver or estoppel lost 
its right to object to a change of beneficiary no 
one else may raise that objection. Accordingly 
if a change of beneficiaries has actually been con¬ 
summated and acted on by the society in the 
member’s lifetime, the original beneficiary has 
no standing to attack the change because it was 
not made in compliance with the regulations of 
the society. 

29 Cyc., 135. 

To the cases cited to above may be added the follow¬ 
ing more recent decisions: 

Ross vs. Rogers, 96 Ark., 154. 

Longer vs. Carter, 143 S. W., 575 (Ark.). 

Ptacek vs. Pisa, 134 Ill. App., 155. 

L. M. M. vs. Daley, 166 Mich., 542. 

Pollock vs. H. R., 150 N. C., 211. 

Coleman vs. G. L. K. P., 104 S. W., 909 (Tex. 
Civ. App.). 

K. P. vs. Long, 174 8. W., 1197 (Ark.). 

Almy vs. Traveller’s Assn., 106 N. E., 893, 897 
(Ind.). 
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IV. 

The Beneficiary Has No Equitable Interest Without 
Express Contract, Which is Forbidden by Statute. 

However, the fact that the person originally 
designated incurs expenses with reference to the 
transaction on the faith of the designation, as by 
paying dues and assessments to keep the certificate 
alive, does not prevent the substitution of a new 
beneficiary in his place, in the absence of a con¬ 
tract that he is to receive the benefits; nor does 
the fact that the member delivers the certificate 
to the beneficiary as a gift preclude him from 
subsequently designating a new beneficiary.” 

29 Cye., 129. 

Citing— 

Spengler vs. Spengler, G5 N. J. Eq., 176. 

Beatty’s Appeal, 122 Pa. St., 428. 

Cade vs. Head Camp, etc., 27 Wash., 218. 

Pollock vs. H. R., 150 N. C., 211. 

Haller vs. Haller, 45 Pa., Sup. Ct., 409. 

Such a contract or understanding is forbidden by the 
D. C. Code, in the following language: 

Sec. 758. No contract with any such associa¬ 
tion shall be valid where there is a contract 
agreement, or understanding between the mem¬ 
ber and the beneficiary prior to or at the time 
of becoming a member of the association that the 
beneficiary, or any person for him, shall pay 

such members assessments and dues, or either of 
them. 


This was section 10, of the act of March 4, 1897 (29 
Stat. L., 630), relating to fraternal beneficial associations, 
which was in force when the certificate in the instant case 
was issued. 
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That the contract or understanding, in this case, if 
any such existed, was at the inception of the member¬ 
ship will be seen from the fact that the certificate is 
made to the appellee as wife, and she said it was given 
to her as a wedding present. 
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V. 

A Fraternal Benefit Certificate Differs from an Ordinary 
Life Insurance Policy, As to Right to Change 
Beneficiary. 

The reason for this is that, ordinarily there is no reser¬ 
vation of right to change, either in the life insurance 
policy, or its application, while the fraternal application, 
benefit certificate and by-laws all contain such reserva¬ 
tion. Hence, the difference. With a reservation in a 
life policy, the right to change exists. 

There may be a stipulation in the policy or 
contract of insurance by which the assured has 
the contract right to change the beneficiary, with 
the assent of the company, by taking a new 
policy or otherwise. Under such a stipulation 

_ the beneficiarv^ vill be valid. To effect a change 

of beneficiary even where the assured has a right 
to make such a change, the designation of the 
new beneficiary must be in the method pointed 
out by the contract. 

25 Cvc., 893. 


Our general term, in a case involving a mutual life 
insurance company, held as follows: 

The contract contained a provision that with the 
consent of the society he might change at any time 
the beneficiary. He had a right to revoke the 
interest of his wife and name somebody else as 
the beneficiary. So that the contract was with 
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him and constantly within his power to change 
in that respect. 

Endowment Association vs. Wood, 4 Mackev 
19, 27. 

As to the first question raised by the facts in 
this case, as disclosed in the record and stated 
above, we are of the opinion that the taking out of 
io original policy by John S. Hopkins created no 
vested interest in his wife, Emily V. Hopkins, 
the beneficiary named in said policy, as was 
claimed by her in this suit, inasmuch as the con¬ 
tract of the original policy itself permitted a 
change of beneficiary by agreement between the 
insured and the company, without the knowledge 
or consent of the said plaintiff. Without passing 
upon the question as to whether, without such a 
stipulation, there is any vested interest in the 
beneficiary named in such a policy, such as can 
not be disturbed by agreement between the in- 
sured and the company without the consent of 
such beneficiary, it suffices to say that in this 
case, where the policy contains the stipulation 
lecited, there can be no such permanent and 
vested interest as is claimed by the plaintiff. The 
control over the contract of insurance given to 
the insured, independent of the will of the bene¬ 
ficiary, makes impossible the existence of such 
permanent or vested interest in such beneficiary 
during the lifetime of the insured. The right of 
the beneficiary is inchoate, and a mere expec¬ 
tancy, during such lifetime, and does not become 
vested until the death of the insured happens 
with the policy unchanged. 

Hopkins vs. Northwestern Life A. Co., 99 
Fed., 199, 202. 

Gray, Circ. J., C. C. A., 3d Circ. 








Conclusion. 


It will thus be seen, as we stated in opening our brief 
on reargument, that the question is entirely one of con¬ 
tract. In the instant case, where the contract was com¬ 
posed of the application, the benefit certificate, and the 
by-laws, in each of which the right to change the bene¬ 
ficiary was expressly reserved, it is submitted that it was 
clearly the right of the member to claim the privilege of 
designating any other lawful beneficiary he might desire, 
without the consent of the original beneficiary, provided, 
in so doing, he complied with the by-laws of the Order. 

PHILIP WALKER, 

Attorney for Appellant. 

HOWARD C. WIGGINS, 

Counsel. 
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IN THE 


Glnurt of Appeals 
nf % Hisirirl of (Columbia 

January Term, 1916 . 


No. 2864. 


Supreme Council Royal Arcanum, Appellant, 

vs. 

Sue B. Behrend. 


BRIEF ON BEHALF OF APPELLEE 
ON RE-ARGUMENT 


My understanding is that the court desires a re-argu¬ 
ment at this time only upon this point: 

Had the beneficiary of the certificate a vested 
interest in the same that could not be divested by 
the issue of a substitute certificate without the 
surrender of the original, and without the consent 
of the beneficiary named in the original certificate. 






I shall first submit my views to the court upon the 
theory that the appellant is doing a life insurance busi¬ 
ness in the District of Columbia on the assessment 
plan, and if this be true then I respectfully submit 
to the court that there can be no question but what the 
beneficiary has a vested interest in the policy the 
moment that the policy is issued and delivered to her 
which cannot be taken away without her consent. This 
question was considered thoroughly in the case of 
Bank of Washington vs. Hume, 3rd Mackey, 384, and 
was considered again by the Supreme Court of the 
United States in 128 U. S., 196, the Supreme Court 
of the United States affirming the decision of this court 
with some slight modifications. In the opinion which 
was delivered by the then Chief Justice of the Supreme 
Court, on page 206 of his opinion said : 

“It is indeed the general rule that the policy and 
the money to become due under it belong the 
moment it is issued to the person or persons named 
in it as the beneficiary or beneficiaries, and that 
there is no power in the person procuring the in¬ 
surance by any act of his, by deed or by will, to 
transfer to any other person the interest in the 
person named.’* 

This court has also, in the case of Berkley vs. Harper, 
3rd App., D. C., found the same proposition of law in 
favor of my contention, and in the opinion of this court 
delivered by the late Chief Justice Alvey, at the very 
beginning of his opinion on page 313, says: 

“Among the principles which distinguish the 
benefit certificate of membership in these associa¬ 
tions from an ordinary policy of insurance issued 
by an insurance company, is that it secures to the 
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member the right to appoint or direct the payment 
of the proceeds of the contract to a person other 
than the one named in the original certificate.* 9 


SAME RULE APPLIES WHERE A BENEFICIAL SO¬ 
CIETY, AS ORIGINALLY INCORPORATED, IS 

FOUND TO BE DOING AN INSURANCE BUSI¬ 
NESS. 

This principle of law is the same whether the policy 
in question was issued by a life insurance company who 
does not seek to disguise itself as such, or whether it 
be issued by an alleged fraternal society but in fact a 
life insurance company doing a life insurance business. 
This position was taken by the courts in the following 
cases. 


Marlow vs. National Union, 74 Fed. 775. 
Corley vs. Travelers Protective Asso., 105 Fed. 
854-859. 

Commonwealth vs. Wetherbee, 105 Mass., 149. 
The opinion in this case was delivered by Mr. 
Justice Gray, and I find this case cited in a 
great many of the authorities I have examined 
in connection with this matter. 

Marcus vs. Heralds of Liberty, 241 Pa. St., 429- 
432. 

Rockhold vs. Canton Masonic Mutual Ben. So¬ 
ciety, 129 Ill., 440. 

Kansas vs. National Asso. of Farmers & Mech. 

Mu. Aid Society, 16 S. W. 633 (Texas 1891). 
Grimes vs. N. W. Legion of Honor, 64 N. W., 
806-808 (Iowa, 1895). 

Baltzell vs. Modern Woodmen, 98 Mo. Ap. 153- 
156. 


«r 
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Burns vs. Modern Woodmen, 115 Iowa, 450. 

Stock vs. Supreme Lodge, 113 Iowa, 224. 

See also Brace vs. Chartrand, 12 L. R. A. (N. S.), 
209, in which the court held, (Syl.): 

“The society known as the ‘Ancient Order of 
United Workmen \ so far as it is engaged in the 
business of life insurance, must be treated in law 
as a mutual life insurance company. 

“The certificate of insurance is to be regarded 
as a written contract, and, so far as it goes, it is 
the measure of the rights of all parties. 

“It is the policy of the law to favor vested, 
rather than contingent estates / 9 


SECTION SIX OF THE ACT OF JANUARY 26, 1887, 
(24 Stat L. 367) APPLICABLE TO THIS CASE. 

% 

The above section reads as follows: 

“Each life insurance company doing business 
in the District of Columbia shall attach to each 
policy issued by such company, a copy of the appli¬ 
cation made by the insured, so that the WHOLE 
CONTRACT may appear in such application and 
policy / 9 

If the appellant was doing an insurance business in 
the District of Columbia then undoubtedly this section 
would apply. This was conceded by opposing counsel 
in their argument and it was conceded by opposing 
counsel in their brief, for they say that the whole ques¬ 
tion turns on whether or not they were doing an insur¬ 
ance business or a purely fraternal benefit business. 
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If they were doing an insurance business, then the 
whole contract would be the policy, and the court 
could not look beyond the policy for any authority with 
reference to the change of beneficiary, or for anything 
else. As I understand the law the court will look alone 
to the policy to determine the rights of the parties, 
treat the policy alone as the contract between the 
parties, and in the policy alone is the contract between 
the parties. By reference to the policy (R., 4-5) it 
will be found that there is no authority to change the 
beneficiary, and the only ground upon which they claim 
the right to change the beneficiary is by reference to 
certain sections of the by-laws, which, I submit, should 
not be considered by the court as a part of the contract, 
and being no part of the contract then certainly there 
is no power in the contract to change the beneficiary. 

Appellee alleges in her affidavit (R., 6) as follows: 

“That the application made to the company and 
signed by the insured upon which the policy was 
issued was not attached to and delivered with this 
policy, nor was there attached to or delivered with 
it any other writing or printed statement of any 
kind other than the policy itself as above set 
forth”. 

This positive sworn statement on the part of the ap¬ 
pellee is not denied by the other side, in fact it is con¬ 
ceded, and therefore the policy itself is the contract, 
and the only contract before the court, and the only 
thing to be considered by the court in determining the 
respective rights of the parties to this litigation. 
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UNDER THE AFFIDAVIT OF PLAINTIFF IN THIS 
CASE, WHICH IS NOT DENIED, THERE WOULD 
BE AN INSURABLE INTEREST IN THE WIFE 
WHICH COULD NOT BE DIVESTED WITHOUT 
HER CONSENT, IRRESPECTIVE OF THE CHAR- 
ACTER OF CERTIFICATE ISSUED. 

In this case (R., 6) the appellee swears that the cer¬ 
tificate in question was delivered to her at the time 
it was issued as a wedding present from her husband; 
that it has been in her possession ever since, and that 
she paid most of the premiums out of her sole and 
separate estate , and this is not denied by the defendant 
in any way. The record shows that the certificate was 
issued on the first day of March, 1899. This attempted 
transfer or change of beneficiary was not undertaken 
until the 19th day of August, 1913, so that we have the 
wife paying the premiums on this policy for a period 
of over fourteen years, and this creates such an in¬ 
terest in the original beneficiary, the appellee in this 
case, that the insured could not defeat that right by 
any act of his, or by any act of the insurance company, 
without the consent of the beneficiary. 

A question similar to the one in this case was before 
the court in the case of Supreme Lodge vs. Ulanowskv, 
246 Pa. 591. The facts in this case were these: A 
member of the fraternal association held a certificate. 
Under the by-laws of the order he had a right to change 
at will. Prior to his second marriage, the insured 
entered into an agreement to give his wife this cer¬ 
tificate, and after the marriage the wife relying upon 
this promise, paid a large part of the dues to the 
society from her own earnings. Subsequently the 
husband made his daughter the beneficiary under the 
policy; the insured died; the association, very wisely, 
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filed interpleader and the matter was heard in the 
equity court upon this interpleader, but the court held: 

4 ‘ That the wife acquired an equitable right in 
the certificate by reason of the anti-nuptial agree¬ 
ment, that the effect of a subsequent change in the 
beneficiary was to make the daughter a trustee of 
the proceeds for the wife, and the lower court hav¬ 
ing entered an order ordering the proceeds payable 
to the wife, this court held it to be correct.” 

The same question was before the Georgia court in 
which the appellant in the case at bar was the appellant 
in that case, it being the case of Royal Arcanum vs. 
Riley, 143 Georgia, 75, and in this case the court held 
that where a contract exists between a member of a 
mutual benefit society, on whose life a benefit certifi¬ 
cate was issued and the beneficiary named therein, 
whereby it had been agreed that the beneficiary should 
be named in such certificate on consideration that he 
should pay the dues and assessments thereof, and where 
such contract has been performed on the part of the 
beneficiary, the court recognized his equity and pro¬ 
tected the original beneficiary from a substitute bene¬ 
ficiary who had no superior equity. 

In the case above cited the appellant did not do as 
they did in the case at bar, pay the money over without 
any notice to the wife, but they filed an interpleader 
to protect themselves, which should have been done in 
the case at bar, and which they would have done if 
they had not endeavored deliberately and purposely 
to assist the insured to defeat the vested rights of this 
beneficiary, the appellee. 

In the case of Smith vs. National Benefit Society, 
9 L. R. A., 616 (N. Y.), the court held that the right 
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to change the beneficiary at will did not prevent the 
making of a contract between the insured and the bene¬ 
ficiary by which a vested interest would pass to the 
beneficiary, and the society must recognize him as 
the one entitled to the proceeds of this certificate. 

In the case of Order of Columbian Knights vs. 
Matzel, et al., 184 Ill. App., 15, the court held: 

“A beneficiary acquires a vested right in insur¬ 
ance which equity w T ill protect if such beneficiary 
assists in paying the assessments or premiums 
under an agreement by which the proceeds of the 
insurance are to be paid to the beneficiary.’ ’ 

The court held that the by-laws in this case providing 
for a change of beneficiary had no effect, and that the 
beneficiary had acquired a vested interest which could 
not be taken away without the consent of the bene¬ 
ficiary. 

To the same effect see the following cases: 

Woman’s Catholic Order of Forresters vs. Hill, 
191 Ill. App., 629. 

McKeon vs. Ehringer, 95 N. W., 604 (Ind.). 

Stockw r ell vs. Reid’s Estate, 136 N. W., 476 
(Mich.). 

Callahan vs. Supreme Tent, 121 N. Y., Supp., 
354. 

King vs. Supreme Council, 215 Pa. St. 553. 

Strong vs. Supreme Lodge, 189 N. Y., 346. 

Royal Arcanum vs. Tracey, 169 HI., 123. 

Knights of Pythias vs. Farrell, 33 L. R. A., 
(N. S.), 777. 

Modern Maccabees vs. Sharp, 33 L. R. A., 870. 
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All of the above cases have arisen in equity where the 

insurance company filed an interpleader asking for the 

rights of the respective parties to be litigated and 
determined. 

It is this same principle of law which is recognized by 
the Supreme Court in the line of authorities in which 
t ley even go so far as to hold that one who receives 
a parol gift of real estate and enters into possession 
and expends money in improvements thereon, has an 
equitable right, and by application to the equity court 
and establishing these facts, they may obtain a decree 
securing the property, as a gift. 

Notably among the cases is the case of Mackall vs 
Mackall, 135 U. S., 167. 

In the case at bar, while the appellant, insurance 
company, knew that this policy was outstanding in the 
name of the wife; in her possession, and knew that 
she had paid the premiums thereon, they nevertheless 
attempted to change this beneficiary; paid the pro¬ 
ceeds to the new beneficiary without any knowledge 
on her part; without giving any notice of their inten¬ 
tion so to do, and leaving her alone to file an action 
at law against them, but they can be in no better 
position, nor can they claim any additional benefits 

or legal advantage by reason of their failure to protect 
themselves. 

I, therefore, respectfully submit that the beneficiary 
under the certificate in question could not be changed 
without appellee’s consent, and the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Attorney for Appellee, 


